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CONSTRUCTION CREDIT AND REIMBURSEMENT AGREEMENT
CITYWIDE & PRESERVE DEVELOPMENT IMPACT FEE PROGRAMS
(EASTSIDE WATER TREATMENT FACILITY - PHASE II)
This CONSTRUCTION CREDIT AND REIMBURSEMENT AGREEMENT (“Agreement”) is
entered into this 2nd day of July 2019 (“Effective Date”), by and between CITY OF CHINO, a California
municipal corporation (“City”), and WATSON LAND COMPANY (“Developer”). City and Developer
are sometimes hereinafter referred to individually as “Party” and jointly as “Parties”.
RECITALS
A.
Developer owns that certain real property consisting of approximately 264 acres of land
for the construction of a 5,108,463 square-foot industrial park, consisting of eleven (11) industrial buildings
in the Light Industrial land-use designation of The Preserve Specific Plan (“Project”). This Project is
generally located on the south side of Merrill Avenue, west of Carpenter Avenue and east of Flight Avenue
in the City of Chino, County of San Bernardino, California as depicted in Exhibit A (“Property”).
B.
Developer has requested from City certain entitlements and/or permits for the Project, and
City has granted the entitlements and/or permits subject to certain conditions of approval which required
certain public improvements to be constructed in excess of those applicable to the Project (“Conditions of
Approval”).
C.
The Conditions of Approval also required Developer to pay Development Impact Fees
(“DIFs”), as established in 3.45 of the Chino Municipal Code (“DIF Ordinance”). The DIFs have been
established by City to finance public facilities in furtherance of the goals and objectives of City’s general
plan, various facility master plans, capital improvement plans, and the nexus reports described in the DIF
Ordinance (“Nexus Reports”).
D.
Developer has elected to construct the Eastside Water Treatment Facility Phase II
Improvements specifically required by the Conditions of Approval (“Public Improvements”).
E.
The DIF Ordinance provides that if, as a condition of approval of a development project, a
developer constructs a public facility identified in the Nexus Reports, for which a development impact fee
is imposed, Developer shall be eligible to receive a fee credit toward the DIFs imposed on the Project for
the same type of public facility so constructed, and shall be entitled to reimbursement for eligible costs of
constructing the public facility, provided that developer complies with the requirements of the DIF
Ordinance as it may be amended from time to time.
F.
City and Developer desire to enter into this Agreement for the following purposes: (i) to
ensure that construction of the Public Improvements were undertaken in accordance with the Plans and
Specifications, and the laws and ordinances pertaining to the construction of public improvements, (ii) to
provide the methodology for establishing the reimbursement amounts and/or DIF credits to which
Developer may be entitled after completion of the Public Improvements (“Reimbursement/Credits”); and
(iii) to provide the requirements for Developer’s transfer or application of all or any portion of the
Reimbursement/Credits to third-party.
NOW, THEREFORE, for the purposes set forth herein, Developer and City hereby agree as
follows:

AGREEMENT:
1.
Incorporation of Recitals. The Parties hereby affirm the facts set forth in the Recitals
above and agree to the incorporation of the Recitals as though fully set forth herein.
2.
Construction of Public Improvements. Developer constructed, at its own cost and
expense (with contribution from Chino Preserve Development Corporation), the Public Improvements in
accordance with the Plans and Specifications and the provisions of this Agreement. Developer provided all
equipment, tools, materials, labor, tests, design work, and engineering services necessary to fully and
adequately complete the Public Improvements in a good and workmanlike manner. Developer agreed to
advertise, publicly bid, and award a contract for construction of Public Improvement in accordance with
Public Contract Code and comply with all applicable provisions of California law, including but not limited
to the prevailing wage provisions contained in the Labor Code.
3.
Indemnification. Developer shall defend, indemnify, and hold harmless City, its elected
officials, employees, and agents from any and all actual or alleged claims, demands, causes of action,
liability, loss, damage, or injury to property or persons, including wrongful death, whether imposed by a
court of law or by administrative action of any federal, state, or local governmental agency, arising out of
or incident to any acts, omissions, negligence or willful misconduct of Developer in connection with the
performance of this Agreement (“Claims”). This indemnification includes, without limitation, the payment
of all penalties, fines, judgments, awards, decrees, attorneys’ fees, and related costs or expenses, and the
reimbursement of City, its elected officials, employees, and/or agents for all legal expenses and costs
incurred by each of them. This indemnification excludes only such portion of any Claim which is caused
solely and exclusively by the negligence or willful misconduct of City, as determined by a court or
administrative body of competent jurisdiction. Developer’s obligation to indemnify shall terminate at such
time as the Public Improvements are accepted by City.
4.
Maintenance of Improvements. City shall not be responsible or liable for the
maintenance or care of, and shall exercise no control over, the Public Improvements until such Public
Improvements are accepted by City. Developer shall have no obligation to make the Public Improvements
available for public use at any time before the Public Improvements are accepted by City. Any use by any
person of the Public Improvements, or any portion thereof, shall be at the sole and exclusive risk of
Developer at all times prior to City’s acceptance of the Improvements. Developer shall maintain all of the
Public Improvements in a state of good repair until they are completed by Developer and accepted by City.
It shall be Developer’s responsibility to initiate all maintenance work, but if it shall fail to do so, it shall
promptly perform such maintenance work when notified to do so by City. If Developer fails to properly
prosecute its maintenance obligation under this section, City may, upon written notice and Developer’s
failure to remedy as provided in Section 14, do all work necessary for such maintenance, and the cost
thereof shall be the responsibility of Developer and its surety under this Agreement. City shall not be
responsible or liable for any damages or injury of any nature in any way related to or caused by the Public
Improvements or their condition prior to acceptance, except to the extent such damage or injury is caused
by the negligence or willful misconduct of City, its elected officials, employees, and/or agents.
5.
Warranty and Guaranty.
Developer warrants and guarantees all the Public
Improvements against any defective work or labor done, or defective materials furnished in the performance
of this Agreement, including the maintenance of the Public Improvements, until such time as the Public
Improvements are accepted by City (“Warranty”). During the Warranty, Developer shall repair, replace,
or reconstruct any defective or otherwise materially unsatisfactory portion of the Improvements, in
accordance with the Plans and Specifications. All repairs, replacements, or reconstruction during the
Warranty period shall be at the sole cost and expense of Developer, and shall not be eligible for credits or
reimbursements. As to any Public Improvements which have been repaired, replaced, or reconstructed
during the Warranty, Developer hereby agree to provide a warranty for a one (1) year period following City
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acceptance of the repaired, replaced, or reconstructed Public Improvements. Nothing herein shall relieve
Developer from any other liability it may have under federal, state, or local law to repair, replace, or
reconstruct any Public Improvement following expiration of the Warranty or any extension thereof.
Developer’s warranty obligation under this section shall survive the expiration or termination of this
Agreement.
6.

DIF Credit and Reimbursement.
6.1

DIF Credit and Reimbursement.

6.1.1 DIF Ordinance Reimbursement or Credit Amount. The City Engineer has
determined that the total cost of the Improvements that are eligible for credit or reimbursement pursuant to
Chino Municipal Code Chapters 3.40 and 3.45 is Seven Million, Seven Hundred Twelve Thousand Six
Hundred and 03/100 ($7,712,600.03) dollars (“Total DIF Cost”).
6.1.2 Developer shall be reimbursed for the actual, City Engineer-approved
costs Developer incurs to construct the Public Improvements pursuant to the procedure set forth in this
Section. The Public Improvements are apportioned as follows: Water Source Storage and Distribution
Facilities DIF Project WT-102 for the Eastside Water Treatment Facility - Citywide DIF program
($2,614,571.41) and The Preserve DIF program ($5,098,028.62).
6.1.3 Project Credits. Of the Total DIF Cost, as of June 1st, 2019, $2,623,818.18
(“Past Project Credit”) has been used by Developer as a project credit against The Preserve DIF Water Fees
otherwise due and payable within the Watson Property pursuant to Chino Municipal Code Section
3.45.110.B of (“Project Credit”) as more particularly set forth in Exhibit B titled “Eastside Water Treatment
Facility Phase II Credit Reconciliation” attached hereto and made part of hereof.
6.1.4 Remaining Reimbursement and Project Credit. An amount equal to the
Total DIF Cost, as ultimately determined by the City Engineer, less the Project Credit (the “Chino
Amount”) remains to be returned to Developer as a Reimbursement and/or as a Project Credit against
Preserve DIF Water Fees otherwise due and payable by Developer anywhere within the Watson Property.
6.1.5 Of the Chino Amount, the Developer agrees that not less than
$1,421,580.00 shall be applied to the Developer’s DIF Water Fees for Buildings No. 847, 848 and 849 of
the Project. This does not include past Project Credit. Whenever Developer elects to use all or any portion
of the remaining Chino Amount as a Project Credit against Water Fees otherwise due and payable within
Watson Property, Developer shall provide written notice to the City of the amount to be applied from time
to time and the portion of the Watson Property for which the Project Credit will be used and the assignee,
if applicable, of such Project Credit amount. Under no circumstances shall Developer and/or its assignees
receive reimbursement payments and Project Credit that, in total, exceed the Chino Amount.
6.1.6 Annual Reconciliation. Once each year, commencing July 1st, 2020 and
each July 1st thereafter, City and Developer representatives shall meet for the purpose ascertaining the
amount of the reimbursement paid by City to the Developer from the Citywide and The Preserve DIF Water
Fees collected from properties in the Area of Benefit during the prior calendar year and the amount of
Project Credit taken by Developer against its obligation to pay Preserve DIF Water Fees for its development
of any portion of the Watson Property. City and Developer shall prepare a document that reconciles the
City’s reimbursement payment amount to Developer, if any, and Project Credit amount taken by the
Developer, if any, attributable to the prior calendar year that shall be signed by said representatives. When
so signed, said reconciliation document shall constitute a revision of Chino Amount then remaining and it
shall be binding on the Parties.
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7.

DIF Addendum.

7.1
DIF Addendum. If Developer is entitled to a Credit/Reimbursement Amount, the
Parties shall execute a Credit/Reimbursement Addendum in the form attached as Exhibit C (“DIF
Addendum”).
7.2
DIF Fees. For purposes of the DIF Addendum, the amount of the DIF owed by
Developer shall be calculated as of the date the fees are due pursuant to the DIF Ordinance.
7.3
Reimbursement. If Developer is entitled to a reimbursement, City shall reimburse
the balance to Developer in accordance with the provisions of the DIF Ordinance.
7.4
Assignment of Credit/Reimbursement Amount.
Concurrently herewith
Developer has assigned to Chino Preserve Development Corporation DIF Credits in the amount of
$1,492,388.00, which City hereby acknowledges and approves. Developer shall have the right to assign all
or portions of the remaining Credit Amount in accordance with the requirements specified in the DIF
Addendum, which assignment will require City’s written acknowledgement. Developer understands that
strict compliance with the assignment restrictions is critical to allow City to track the total
Credit/Reimbursement Amount and Developer’s failure to comply with the assignment requirements in the
DIF Addendum may result in delays in the processing of credit/reimbursement assignments by the City.
8.
Assignment. If Developer desires to assign this Agreement, Developer shall provide
detailed information as to the proposed assignee (“Assignee”) as requested by City.
9.

Default; Notice; Remedies.

9.1
Notice. If Developer neglects, refuses, or fails to fulfill or timely complete any
obligation, term, or condition of this Agreement, or if City determines there is a violation of any federal,
state, or local law, ordinance, regulation or code, City may at any time thereafter declare Developer to be
in default or violation of this Agreement and make written demand upon Developer or its surety, or both,
to immediately remedy the default or violation (“Notice of Default”). Developer shall substantially
commence the work required to remedy the default or violation within five (5) business days of the Notice
of Default. If the default or violation constitutes an immediate threat to the public health, safety, or welfare,
City may provide the Notice of Default verbally, and Developer shall substantially commence the required
work within twenty-four (24) hours thereof. Immediately upon City’s issuance of the Notice of Default,
Developer shall be liable to City for all costs of construction and installation of the Public Improvements
and all other administrative costs or expenses, as provided for in Section 10 of this Agreement.
9.2
Failure to Remedy; City Action. If the work required to remedy the noticed
default or violation is not commenced within the time required under Section 9.1 of this Agreement and
diligently prosecuted to completion, City may complete all remaining work, arrange for the completion of
all remaining work, and/or conduct such remedial activity as in its reasonable discretion it believes is
required to remedy the default or violation. All such work or remedial activity shall be at the sole and
absolute cost and expense of Developer, without the necessity of giving any further notice to Developer.
In the event City elects to complete or arrange for completion of the remaining work and the Public
Improvements, City may require all work by Developer to cease in order to allow adequate coordination by
City.
9.3
Other Remedies. No action by City pursuant to this Section 9 shall prohibit City
from exercising any other right or pursuing any other legal or equitable remedy available under this
Agreement or any federal, state, or local law. City may exercise its rights and remedies independently or
cumulatively, and City may pursue inconsistent remedies. City may institute an action for damages,
injunctive relief, or specific performance.
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10.
Administrative Costs. If Developer fails to comply with any obligation contained herein,
Developer shall be jointly and severally liable to City for all administrative expenses, fees, and costs,
including reasonable attorneys’ fees and costs, incurred in obtaining compliance with this Agreement or in
processing any legal action or for any other remedies permitted by law.
11.

Miscellaneous.

11.1
Relationship between the Parties. The Parties hereby mutually agree that this
Agreement shall not operate to create the relationship of partnership, joint venture, or agency between City
and Developer. Developer’s contractors are exclusively and solely under the control and dominion of
Developer. Nothing herein shall be deemed to make Developer or its contractors an agent or contractor of
City.
11.2
Authority to Enter Agreement. Each person executing this Agreement on behalf
of Developer represents and warrants that he or she has the legal power, right and authority to execute this
Agreement on behalf of Developer and that this Agreement is binding upon Developer.
11.3
Notices. Any notice, demand, request, consent, approval, or communication either
Party desires or is required to give to the other Party or any person shall be in writing and either served
personally, communicated electronic mail (with a receipt requested), or sent by prepaid, first-class mail to
the address set forth below. Notice shall be deemed communicated immediately upon personal delivery,
fax or email receipt, or forty-eight (48) hours from the time of mailing if mailed as provided in this Section:
To City:

City of Chino
13220 Central Ave.
Chino, CA 91710
Attn: Director of Development Services
Email: NLiguori@cityofchino.org

With Copy to:

Aleshire & Wynder, LLP
188881 Von Karman Ave., Suite 1700
Irvine, CA 92612
Attn: Fred Galante, Esq.
Email: fgalante@awattorneys.com

To Developer:

___________________________
___________________________
___________________________
Attn: ______________________
Email: ______________________

With a copy to:

___________________________
___________________________
___________________________
Attn: ______________________
Email: ______________________

11.4
Cooperation; Further Acts. The Parties shall fully cooperate with one another,
and shall take any additional acts or sign any additional documents as may be necessary, appropriate, or
convenient to attain the purposes of this Agreement.
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11.5
Construction; References; Captions. The Parties agree that the language of this
Agreement shall be construed simply, according to its fair meaning, and not strictly for or against any Party.
All references to Developer include all personnel, employees, agents, and contractors of Developer, except
as otherwise specified in this Agreement. All references to City include its elected officials, officers,
employees, agents, and volunteers except as otherwise specified in this Agreement. The captions of the
various articles and paragraphs are for convenience and ease of reference only, and do not define, limit,
augment, or describe the scope, content, or intent of this Agreement.
11.6
Amendment; Modification. No supplement, modification, or amendment of this
Agreement shall be binding unless executed in writing and executed by both Parties.
11.7
Waiver. No waiver of any default shall constitute a waiver of any other default or
breach, whether of the same or other covenant or condition. No waiver, benefit, privilege, or service
voluntarily given or performed by a Party shall give the other Party any contractual right by custom,
estoppel, or otherwise.
11.8
Binding Effect. Each and all of the covenants and conditions shall be binding on
and shall inure to the benefit of the Parties, and their successors, heirs, personal representatives, or assigns.
This section shall not be construed as an authorization for any Party to assign any right or obligation.
11.9
No Third-Party Beneficiaries. There are no intended third-party beneficiaries of
any right or obligation assumed by the Parties.
11.10 Invalidity; Severability. If any portion of this Agreement is declared invalid,
illegal, or otherwise unenforceable by a court of competent jurisdiction, the remaining provisions shall
continue in full force and effect.
11.11 Governing Law; Consent to Jurisdiction and Venue. This Agreement shall be
construed in accordance with and governed by the laws of the State of California. Any legal action or
proceeding brought to interpret or enforce this Agreement, or which in any way arises out of the Parties’
activities undertaken pursuant to this Agreement, shall be filed and prosecuted in the appropriate California
State Court in the County of San Bernardino, California.
11.12 Counterparts. This Agreement may be signed in counterparts, each of which
shall constitute an original and which collectively shall constitute one instrument.
11.13 City Officers and Employees. No officer or employee of City shall be personally
liable to Developer or any successors in interest in the event of any default or breach by City or for any
amount that may become due to Developer or any successor(s) in interest or for breach of any obligation
of the terms of this Agreement. No officer or employee of Developer shall be personally liable to City or
any successor(s) in interest in the event of any default or breach by Developer or for any amount that may
become due to City or their successors in interest or for breach of any obligation of the terms of this
Agreement.
11.14 Entire Agreement. This Agreement contains the entire agreement between City
and Developer and supersedes any prior oral or written statements or agreements between City and
Developer.
11.15

Exhibits. The following exhibits are attached hereto and incorporated herein by

reference:
Exhibit A

Site Map

6

Exhibit B

Eastside Water Treatment Facility Phase II Credit Reconciliation

Exhibit C

DIF Credit/Reimbursement Addendum

[SIGNATURES ON FOLLOWING PAGE]
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IN WITNESS WHEREOF, the Parties hereto have executed this Agreement as of the day
and year first above written.
DEVELOPER:

CITY:

WATSON LAND COMPANY

CITY OF CHINO, a municipal corporation

By: ________________________
Its: _____________________
By: ________________________
Its: _____________________

By: _______________________
Matthew C. Ballantyne
City Manager
DATED: __________ , 2019
ATTEST:
__________________________
Angela Robles, City Clerk
APPROVED AS TO CONTENT:
_________________________

Nicholas S. Liguori, AICP
Director of Development Services
APPROVED AS TO FORM:
ALESHIRE & WYNDER, LLP

By: ______________________
Fred Galante, City Attorney

DEVELOPER: TWO PERSONS AUTHORIZED BY THE APPLICABLE ENTITY FORMATION
DOCUMENTS SHALL EXECUTE THIS AGREEMENT. COPIES OF APPLICABLE
DOCUMENTS EVIDENCING SUCH AUTHORITY SHALL BE PROVIDED TO CITY.
DEVELOPER SIGNATURES SHALL BE DULY NOTARIZED, AND APPROPRIATE
ATTESTATIONS SHALL BE INCLUDED AS MAY BE REQUIRED BY THE APPLICABLE
FORMATION DOCUMENTS FOR THE ENTITY.
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EXHIBIT A
SITE MAP

[ACTUAL SITE MAP TO BE ATTACHED PRIOR TO EXECUTION]

EXHIBIT B
[EASTSIDE WATER TREATMENT FACILITY PHASE II CREDIT RECONCILIATION TO BE
ATTACHED PRIOR TO EXECUTION]

EXHIBIT C
DIF CREDIT/REIMBURSEMENT ADDENDUM
[ACTUAL FORM TO BE ATTACHED PRIOR TO EXECUTION]
Form to include:
❖ Contract No.
❖ Developer name
❖ Project Name
❖ Developer DIF Fees payable (if any)
❖ Credit/Reimbursement Amount per Section 11.2
❖ Assignment restrictions which will include:
➢ Mandatory use of attached assignment form which will include:
▪

Name of assignee

▪

Name of assignor

▪

Contract number

▪

Signatures of both assignor and assignee

▪

Summary of Original Amount of Credit or Credits/Reimbursement amounts previously
assigned

▪

Remaining Final Credit/Reimbursement Amount after assignment.

▪

City must execute assignment acknowledging transfer

▪

Requirements for future assignment by assignee of Credit/Reimbursement

